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Background
The Education and Inspections Bill is in 10 parts, with 167 clauses and 18 schedules. It gives effect to proposals in the White Paper, Higher Standards, Better Schools For All, the 14-19 Education and Skills White Paper and the Youth Matters Green Paper; it also provides for the enlargement of Ofsted to create a single inspectorate for children and learners. A number of measures in Higher Standards, Better Schools For All, published in October 2005, provoked serious controversy and debate (see TEN briefings 81/05 and 13/06), and will doubtless continue to do so as the Bill progresses. Others were generally welcomed, as were those introducing new opportunities for young people within and outside formal learning settings proposed in the 14-19 White Paper and youth Green Paper. The enlargement of Ofsted to create a new single inspectorate for children and learners has been the subject of widespread consultation. The Inspectorate will be the Office for Standards in Education, Children’s Services and Skills – but will still be known colloquially as Ofsted.

Territorial extent

The Bill extends to England and Wales only, with the exception of clause 147 – which provides for references in legislation to ‘local education authority’ and ‘children’s services authority’ to be repealed in favour of references to ‘local authority’ – and certain general provisions in Part 10, which extend to the whole of the UK. Annex A of the Explanatory Notes document sets out the detail of application between England and Wales; in line with the Wales Office’s White Paper, Better Governance for Wales, there is provision ‘to delegate to the [National Assembly for Wales] maximum discretion in making its own provisions using secondary legislative powers’. 

In particular, the Assembly may make regulations applying to Wales in respect of: categories of maintained school; establishment, discontinuance and alteration of maintained schools; school admissions; the curriculum in maintained schools; attendance, discipline and exclusion; entitlement to education and training, and services to encourage, support or assist young people with regards to education and training; travel of people receiving education and training; and food and drink provided for children.

Note: although providing for the use of the term ‘local authority’ in place of local education authority, the Bill itself cannot yet do so – but this briefing does.


Part 1: Education functions of local authorities

Clause 1 re-enacts and amends the 1996 Act duty on local authorities to promote high standards, adding a requirement to exercise their functions with a view to ‘promoting the fulfilment by every child concerned of his educational potential’. 

Clause 2 introduces a duty to exercise their powers with a view to securing diversity in the provision of schools and increasing parental choice.

Clause 3 introduces a duty to consider parental representations about the exercise of their functions in clause 2.

The remainder of Part 1 (clauses 4-6 and Schedule 1) provides for:

· arrangements to be made to identify children in their area not receiving suitable education

· the appointment of accredited School Improvement Partners 

· a duty to promote the well-being of 13-19 year olds (and up to 25 for people with learning difficulties) through securing access to sufficient provision of educational and recreational leisure time activities and facilities. This may be done through direct provision, assisting others to make provision or enabling access to such provision. The views of young people about provision must be ascertained, and charges may be levied.  Authorities must have regard to any guidance from the Secretary of State.

Part 2: Establishment, discontinuance or alteration of schools

Part 2 (clauses 7-30 and Schedule 2) re-enacts much of the law relating to school organisation (including that currently subject to consultation!), extends the requirement for a competition for new schools to cover special and primary schools, requires the Secretary of State’s consent for new community schools, creates a new statutory procedure for schools to acquire a foundation (ie. become ‘Trust’ schools, though the term does not appear in the Bill), places school organisation decisions with local authorities and abolishes School Organisation Committees. Annex B of the Explanatory Notes compares Foundation and Community schools. New measures in more detail:

· a notice inviting proposals from persons other than local authorities for the establishment of a new school would cover a foundation, voluntary, foundation special school or an Academy; it must identify a site, state if it is for a special school, and give various specified information including the ‘closing date’ for submissions

· before publication of a notice, the authority must consult (on the specifications for a new school) those it considers appropriate, having regard to guidance from the Secretary of State; regulations may prescribe publicity requirements 

· the authority must publish any proposals submitted, and may publish proposals of its own for a foundation or foundation special school or, with the consent of the Secretary of State, for a community or community special school

· Schedule 2 provides for proposals to be decided by the local authority or Adjudicator. It includes provision for objections or comments to be made about proposals, for related proposals to be decided together, for proposals to be decided by the Adjudicator if they include proposals by local authorities or relate to the establishment of foundation schools in which the local authority has certain interests, for the Secretary of State to direct that proposals be determined by the Adjudicator, and for Dioceses, the Learning and Skills Council of England, proposers and governing bodies to ensure that proposals are referred to the Adjudicator in certain circumstances 

· proposals (whether single or multiple) may be rejected, approved without modification or, after consultation with prescribed persons, approved with such modification as the authority think desirable

· the authority must consult the Secretary of State over proposals involving an Academy, and may not approve such a proposal without an indication that the Secretary of State would be willing to commence negotiation of a funding agreement for the Academy

· provision is made for ‘special cases’ under a separate section (10). These are where an authority proposes to establish a nursery school, a foundation or foundation special school suitable only for people above compulsory school age; and where proposers propose a new foundation, voluntary or foundation special school for people above compulsory school age, to replace an independent school that is not an Academy or CTC, or to replace a non-maintained special school

· new schools may be established as federated schools.

Clauses 17-24 provide for alterations to schools – which includes provision for ‘Trust’ schools (though the term is not used). Briefly:

· regulations may prescribe the alterations that will require publication of statutory proposals. These will include a change in the category of the school, the acquisition by a foundation or foundation special school of a foundation (becoming a ‘Trust’ school), and any change in a school’s instrument of government resulting in the majority of governors being foundation governors

· a maintained school may not change, acquire or lose a religious character, change category to a community or community special school, change from a mainstream to a special school or vice versa, or change from a maintained nursery to any other kind of school or vice versa. These may be achieved only by discontinuing the present school and opening a new one in its place

· proposals to change category from community or voluntary controlled to foundation status must be determined by the governing body of the school (after following the prescribed process) without being referred to the Adjudicator BUT proposals involving acquisition of a foundation, or the majority of governors becoming foundation governors, may be referred by the local authority to the Adjudicator. The Church of England and Roman Catholic churches and (for proposals relating to 14-19 provision) the LSC would also be able to refer certain cases to the Adjudicator

· the governing bodies of foundation schools with foundations (‘Trusts’) will be able to publish proposals, subject to Regulations, to remove the foundation or reduce the proportion of governors appointed by the foundation; this may be triggered by a minority of governors; it may not be done within a specified period from the acquisition of a foundation through proposals in this legislation, nor of such proposals being rejected (indicatively, not within seven years if the governing body vote by a two-thirds majority to retain the Trust).

Part 3: Further provisions for maintained schools

Part 3 (Clauses 31-45 and schedules 3-5) sets out a number of provisions, including for safeguards around foundations (Trusts), parent councils, simplification of capital expenditure provisions for voluntary aided schools (in Schedule 3), changes (in Schedule 4) affecting disposals and changes of use of land, general duties of governing bodies of maintained schools, various aspects of admission arrangements, school funding, and the removal of the code of practice on relationships between LEAs and maintained schools. Details include:

· requirements to be met by foundations, including,

· being a corporate body and a charity

· a limit of the voting rights of 20% of the total by any foundation members who are local authorities or appointed by local authorities

· a limit of 20% on the proportion of charity trustees appointed by local authorities, and on their voting rights

· other requirements prescribed by Regulations, which will include the power for the Secretary of State to remove or add charity trustees

· a parent council must be established (in accordance with Regulations) in foundation schools with a foundation which appoints the majority of governors; its members must be parents of children attending the school, and its purpose is to advise the governing body on matters relating to the conduct of the school

· governing bodies of maintained schools must have regard to any relevant Children and Young People’s Plan and have regard to the views of parents of registered pupils

· no admission arrangements for a community, foundation or voluntary school may include selection by ability unless it is for one of the permitted forms under section 99(2) of the SSF Act 1998 or the school is a grammar school

· the school admissions code of practice is strengthened so that relevant bodies must act in accordance with it, rather than having regard to it, and the code may impose requirements and include guidelines; it will in future be called the ‘Code for school admissions’

· the role of admission forums is extended to include the power to prepare and publish reports on such matters connected with the admission of pupils to maintained schools in the area as may be prescribed; they may request information from local authorities or governing bodies, which must comply; they may refer objections to the Adjudicator

· local authorities will have to provide advice and assistance to parents in connection with expressing preferences for schools

· interviews will be banned as any part of determining admissions, except to assess suitability for admission to a boarding school; auditions or oral or practical tests may be conducted as part of permitted selection by aptitude

· admission arrangements for new schools, or those subject to a determination by the Adjudicator, may not be changed for a prescribed period (indicatively, three years)

· the Adjudicator will be able to consider any aspect of a school’s admission arrangements following referral of an objection, and to require changes to be made whether or not the matter was the specific subject of an objection

· banding arrangements are being extended to include banding across the full ability range of two or more schools in a local authority area, of the relevant age group within the local authority area or of the relevant age group within England, in addition to the existing banding across the ability range among applicants to a single school; and the adoption of banding will no longer be a ‘prescribed alteration’ requiring publication of statutory proposals

· Schedule 5 contains provisions relating to the duties and powers of local authorities in relation to the financing of maintained schools and the role of schools forums (not to be confused with admission forums). Details include:

· a duty to maintain, rather than establish, a scheme for financing schools with Regulations governing the approval of revisions to a scheme, including by schools forums (with or without modification) and omitting the power of the Secretary of State or Assembly to impose a scheme

· removal of the right of a governing body to appeal to the Secretary of State or Assembly against the withdrawal of their right to a delegated budget.

Part 4: Schools causing concern

This Part (Clauses 46-60 and Schedules 6 & 7) includes a variety of measures to strengthen arrangements for intervention in schools causing concern. Most are re-enactments of existing provisions, but include:

· the issue of formal warning notices by local authorities prior to intervention, requiring compliance within 15 working days, but subject to the right of appeal against the notice by the governing body to the Chief Inspector

· the power to intervene where school performance is lower than might be reasonably expected (rather than merely low – in other words, ‘coasting’ schools)

· the power to intervene where, following an inspection, the Chief Inspector has issued a notice of the school requiring significant improvement or requiring special measures

· where a school is eligible for intervention the local authority may, following consultation and within two months of the end of the compliance period, give the governing body a notice requiring it to enter a contract or arrangement with a specified person (including the governing body of another school) for services of an advisory nature, make specified arrangements with the governing body of another school or a further education body, or take specified steps for the purpose of creating or joining a federation

· Schedule 7 sets out amended details of arrangements for intervention in schools causing concern, including for doing so more urgently and decisively and having regard to guidance from the Secretary of State.

Part 5: Curriculum and entitlements

This Part (Clauses 61 & 62) gives effect to the reforms of the curriculum and qualifications from the 14-19 Education and Skills White Paper. It includes provision for new entitlements to the Key Stage 4 curriculum for pupils aged 14-16 and an entitlement for all KS4 students to choose, as an alternative to current KS4 entitlements, a course of study leading to a specialised Diploma (of which there will be 14). Local authorities, governing bodies and head teachers will be obliged to exercise their functions with a view to ensuring that such entitlement areas are made available, through collaboration between institutions (including FE institutions) where necessary – for which the LSC will be required to cooperate with local authorities to secure such provision. Young people between 16 and 19 will also be entitled to choose either or both of two options: a core entitlement and the range of Diplomas.

Part 6: School travel and school food

Part 6 (Clauses 63-74 and Schedules 8-10) amends the Education Act 1996 to introduce a new duty on local authorities to promote sustainable transport, and to provide free home-school transport for eligible children to any of the nearest three suitable secondary schools where these lie between two and six miles from their home (having regard to preference based on religion or belief). It also amends the 1998 Act to enable regulations in connection with nutritional standards of school lunches to cover all food and drink provided on the premises of a maintained school, or provided by the local authority or governing body to registered pupils at any other place, and introduces discretion over charging for food and drink (thus enabling free provision). In more detail:

· local authorities will be under a duty to prepare and publish for each academic year a sustainable school transport strategy, to include arrangements for children of all ages up to 19 attending nursery, school or FE college or other qualifying place of learning (with involvement of the LSC)

· the school travel provisions will be piloted (initially in up to 20 areas) and evaluated before 2012

· provision is made for repeal of the measures, subject to approval of both Houses of Parliament

· travel arrangements may be made by the authority or another body, and include a wide range of possibilities, provided the outcome is suitable arrangements for eligible children; guidance will be issued

· eligible children include those with special educational needs, a disability or mobility problems, entitled to free school meals or whose parent is awarded the maximum rate of working tax credit

· there is flexibility for discretionary provision for non-eligible children, for which a charge may be levied

· schemes may cover measures to encourage walking or cycling as well as provision of transport

· regulations will specify requirements in respect of food and drink (which will come into force immediately the legislation receives Royal Assent)

Part 7: Discipline, behaviour and exclusion

This Part (Clauses 75-97) covers school discipline, parental responsibilities and excluded pupils. It introduces a number of new measures arising from the ‘Steer Report’, which were a feature of the Schools White Paper. Details include:

· governing bodies are required to ensure that the school pursues policies to promote good behaviour and to make and review a written statement of general principles to guide the head teacher, including particular measures or issues they wish to be included; this must be preceded by consultation which includes the head, parents, a sample of pupils, and staff as considered appropriate

· the head teacher, having regard to the governing body’s statement, must establish and maintain a behaviour policy (including making rules and setting penalties) that promotes self-discipline, respect for others and proper regard for authority

· a new statutory ‘right to discipline’ is introduced, which makes it lawful for a disciplinary measure to be imposed on a pupil at any school where education is being provided for the pupil where their conduct falls short of reasonable expectation or they fail to follow a rule or an instruction from a member of staff;  this includes conduct off school premises within reason, and failure to comply with a previous penalty

· conditions are specified which make lawful the detention of pupils outside normal school hours and the use by staff of reasonable force, and which protect staff from legal proceedings arising from the lawful confiscation of property

· provision for voluntary parenting contracts, and for application to magistrates’ courts for parenting orders, is extended to include pupils who have not been excluded from school, and application for a parenting order may be made by a school

· where a pupil is excluded for a fixed period, the school must provide suitable full-time education, subject to guidance from the Secretary of State (though not on the school premises unless as part of an arrangement with at least one other school)

· where a pupil is permanently excluded, or excluded for a fixed period from a PRU, the local authority must provide suitable full-time education (from the sixth day according to the White Paper)

· there is a new power enabling regulations to be made requiring reintegration interviews with the parents of temporarily excluded pupils

· a new duty is imposed on parents to ensure that during the first five days of an exclusion, the excluded pupil is not present in a public place during normal school hours; if the parent fails in this duty, they will be guilty of an offence and liable to a fine not exceeding level 3 on the standard scale (proceedings may be instituted only by a local authority, but a penalty notice may be issued by a police constable, a local authority or an authorised member of the school staff, which the parent may choose to pay rather than face proceedings).

Part 8: Inspections

This Part (Clauses 98-144 and Schedules 11-15) provides for the enlargement of Ofsted to create a new single inspectorate for children and learners, the Office for Standards in Education, Children’s Services and Skills (still ‘Ofsted’ colloquially), and a new office of Chief Inspector of Education, Children’s Services and Skills – bringing together the present remit of HMCI Schools in England, the children’s social care remit of the Commission for Social Care Inspection (CSCI), the Children and Family Court Advisory and Support Service (CAFCASS) inspection remit of HM Inspectorate of Court Administration, and the inspection remit of the Adult Learning Inspectorate (ALI). It sets out how the Office will be constituted (a chairman and 5-10 members, all appointed by the Secretary of State, and the Chief Inspector, appointed by Her Majesty by Order in Council). There is, inevitably, a lot of accompanying detail. The main points of general interest include:

· the establishment within Ofsted of the post of the Children’s Rights Director, replacing the current post in CSCI

· HMCI remains solely responsible for inspection judgements

· In each financial year, the Chief Inspector must review the overall performance by each local authority of the functions provided for and of related activities, and award the authority a performance rating; this is in addition to any inspections undertaken, and subsequent reports, on areas or individual authorities.

Part 9: Miscellaneous (Clauses 145-153 and Schedule 16) includes:
· the power for the Chief Inspector to investigate complaints by parents about schools, provided the complaints meet certain requirements, in particular to determine whether to carry out an inspection

· extension of the present ‘power to innovate’ provisions to include FE colleges and a foundation (Trust) on behalf of the schools for which it is the foundation

· the power to repeal references to ‘local education authorities’ and ‘children’s services authorities’ in favour of the term ‘local authority’

· the introduction, through regulations, of the power for schools to collaborate with FE colleges, and vice versa; also for FE colleges to collaborate with each other

· an extension of the LSC’s powers, to offer support to learners under 16.

Part 10: General (Clauses 154-167) includes various technical and general provisions common to all Bills.

Comment from TEN:

The political controversy surrounding the White Paper has continued to fascinate the press and pundits (though with little sign of the same impact on schools or the public). Sadly, the main effect seems to be that debate now hinges more around whether a particular stance is a shift of position or a concession than whether it might actually be a good idea for children or their parents. There has been a significant change in rhetoric, and some changes in the provisions themselves – and the major role played by local authorities is now more appropriately acknowledged, albeit somewhat grudgingly (and the view of many politicians and journalists about the level of ‘control’ exercised by authorities over schools seems to be at least a decade behind the times).

In truth, there is rather little in this rather large Bill that is actually new. And it remains the case that, since many measures are permissive, the overall long term effect of the legislation remains hard to predict. 

The new duty on local authorities, symbolically in Clause 1, to promote “the fulfilment by every child concerned of his educational potential”, and the promised strengthening of the Admissions Code of Practice are to be welcomed, and are signs of the Government’s commitment to improving standards amongst the disadvantaged, reflected also in other measures. 

Despite the attention given to some ‘totemic’ aspects of the Bill, it is clearly changes to the school admissions system – which children have access to which schools, and which children learn with each other – that will bring about some of the greatest change for many; or not. The proposed arrangements for implementation of the new Code, through a power for Admissions Forums to produce a report, are inadequate to ensure that the new Code is effective. We have had an Admissions Code since 1999 which depends on powers for its implementation, and we still have many schools clearly flouting it. If that is to change, it is essential that local authorities (not Forums) are given a duty (not a power) to ensure that Admissions Forums are fully informed about the situation in their area so that they can attempt to broker the necessary agreement between schools and, if that is not successful, refer the matter to the Schools Adjudicator. This is an issue backed by a great deal of evidence, and it really should attract cross-party support in an attempt to realise one of the White Paper’s and the Bill’s central aims: to improve significantly the position of disadvantaged individuals and groups. That is an improvement upon which a great deal of educational, social and economic progress depends. (Admissions: our own proposal, which has been the subject of widespread consultation, is available from our website. We would be pleased to receive your comments about it.)

This briefing can be found on www.ten.info in Policy briefings and in the following advance search categories: legislation

Policy Briefings can be e-mailed to your computer as soon as they are published. If you did not receive this briefing by e-mail, but would like to in future, please contact us on: 020 7554 2810 or send your details to: info@ten.info
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The Education Network (TEN) is changing its name to the Children’s Services Network (CSN). 

The official ‘launch’ will be when our brand new website goes live – which is now very soon.

Education and Inspections Bill





Summary


This briefing summarises the Bill published on 28 February, which gives effect to proposals in the White Paper, Higher Standards, Better Schools For All, the 14-19 Education and Skills White Paper and the Youth Matters Green Paper; it also provides for the enlargement of Ofsted to create a single inspectorate for children and learners.


The Bill and explanatory notes may be downloaded from: 


� HYPERLINK "http://www.publications.parliament.uk/pa/cm200506/cmbills/134/2006134.htm" ��http://www.publications.parliament.uk/pa/cm200506/cmbills/134/2006134.htm� 


and other background and supporting material from: � HYPERLINK "http://www.dfes.gov.uk/publications/educationandinspectionsbill/" ��http://www.dfes.gov.uk/publications/educationandinspectionsbill/� 





Contact at TEN: � HYPERLINK "mailto:martin.rogers@ten.info" ��Martin Rogers�
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The information in this policy briefing applies to England and Wales 





You are encouraged to circulate this policy briefing to anyone in your authority who may find it useful, including headteachers and school governors.

























